
Extract from Hansard 
[ASSEMBLY - Wednesday, 11 October 2000] 

 p1955b-1958a 
Mr Kevin Prince; Deputy Speaker; Mr Jim McGinty; Mr John Kobelke 

 [1] 

CRIMINAL CODE AMENDMENT (PROTECTION OF SENIORS) BILL 2000 
Second Reading 

Resumed from 6 September. 

MR PRINCE (Albany - Minister for Police) [6.40 pm]:  I am the first speaker on this side of the House to 
respond to this fraud that has been brought into this place by the Leader of the Opposition.  I use that word after 
very carefully looking through what had been said about this measure. 

The DEPUTY SPEAKER:  Order!  If members want to hold a conversation, they can take it outside. 

Mr PRINCE:  I have also for some time considered the performance of the Opposition not only on this particular 
matter but also generally on law and order matters.  I want to go through this debate in some detail.  I regret that 
there will probably not be enough time tonight, because it will take more than 20 minutes to explain exactly what 
this is all about. 

The Bill proposes amendments to sections 318, 393, 400 and 409 of the Criminal Code.  For the purposes of 
laying the foundations to the debate, I propose to go through these matters in a little detail.  Chapter XXX of the 
Criminal Code deals with assaults.  Section 313 deals with common assaults.  A common assault occurs where a 
force is applied by one person to another but it is a minimal force in the sense that it does not in any way 
interfere with a person’s health or comfort.  If injury is caused by the infliction of force and it interferes with 
health and comfort, it is assault occasioning bodily harm.  It then ceases to be a common assault under section 
313 and becomes an assault occasioning bodily harm under section 317. 

Section 371A deals with assaults with particular intent - for example, an assault of someone with the intention of 
facilitating the commission of a crime.  Whether there is bodily harm or not, it is an assault in connection with 
something else as opposed to a simple assault.  Section 318 deals with serious assaults.  This section refers to the 
person against whom the assault is perpetrated.  The public officer is the classic case, whether a police officer or 
prison officer, or a person who is driving a vehicle, a train, ferry or passenger vehicle, such as a bus driver, taxi 
driver and so on. 

In that hierarchy of assault sections in the Criminal Code, common assault incurs a possible imprisonment of 18 
months maximum or a fine of $6 000.  Almost all common assaults are dealt with by lower courts, such as the 
Magistrate’s Court and the Court of Petty Sessions, and so they should be.  Common assaults are dealt with 
relatively simply and with relatively minor penalties, and again so they should be because we are talking about a 
situation in which people may use some force against others in the form of a slap, push or punch, which of its 
nature does not cause an injury which interferes with health or comfort.  It is very much at the lower end of the 
scale. 

We are not talking about that here with the amendment to section 318 because section 318 deals with serious 
assaults.  Assault occasioning bodily harm carries a maximum penalty of five years’ imprisonment, because it is 
a crime, but there is a summary conviction penalty.  Of course, many of these charges are dealt with in the 
Magistrate’s Court.  The magistrate can impose a sentence of a maximum of two years’ imprisonment or a fine 
of $8 000. 

Assault with intent involves the commission of a crime or intent to inflict grievous bodily harm that is not carried 
out.  The assault of a person with intent to resist or prevent lawful arrest or detention is again a crime and carries 
a liability of imprisonment for five years.  It can be dealt with before the Magistrate’s Court or the Court of Petty 
Sessions by imprisonment for a maximum of two years or a fine of $8 000.  Again most of those forms of 
charges are dealt with in the lower court. 

The first amendment in this Bill proposes to alter section 318, which deals with serious assaults.  Serious assaults 
are assaults of any nature against a public officer who is performing a function of his office.  I have given an 
example of police officers and prison officers, who in the course of their employment are unfortunately often 
assaulted.  However, there are other officers for whom this section offers some form of deterrent to a person who 
would otherwise have a go at them.  It also covers a person performing a function of a public nature conferred on 
him by law or on account of his performance of such a function.  This includes assaulting a person who is acting 
in aid of an officer.  For example, for the assailant of a person who goes to the aid of a police officer or a prison 
officer who is acting in the execution of his duty, an assault of such a nature or category would carry the 
potential for 10 years’ imprisonment. 

That is the most serious assault until one gets to the issues of wounding or grievous bodily harm.  Grievous 
bodily harm is a permanent injury or one that is life threatening.  Wounding is the penetration of skin or some 
form of wound to the body which is far more serious than assault.  In that context this Bill intends to add a new 
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paragraph to section 318, which contains paragraphs (d) to (g), (a) to (c) having been deleted.  It is proposed to 
insert new paragraph (h) to make it a serious assault to assault a person over the age of 60 years.  The result 
would be that it would be a crime and the assailant would be liable to imprisonment for 10 years maximum, but 
on summary conviction imprisonment for three years or a fine of $12 000. 

The proposition would seem superficially to have some merit.  However, one must look at what has happened in 
the superior courts of this State during the past few years, particularly 1998-99 for which I have figures.  The 
table to which I refer was tabled in this House by me on 20 September of this year.  I am unable to give members 
the tabled paper number but I have the extract of Hansard of that day.  The table clearly shows cases of assaults 
occasioning actual bodily harm dealt with in the superior courts.  It means that the nature of the factual 
circumstances was such that it went from the magistrate, who could otherwise deal with such cases of summary 
conviction, to a superior court.  As I have said, for assault occasioning bodily harm the maximum penalty is five 
years.  The maximum that superior courts have imposed is three years, the minimum is six months and the 
average is about 1.7 or 1.8 years.  Nobody has ever got the maximum.  It is extremely unusual in any 
circumstance for a person to get the maximum where a variation is capable of being made by a court.  I would 
not encourage courts to go for the maximum.  That range of sentences probably reflects the way the community 
through Parliament has expressed its view in the making of this law.  However, to some extent one could also 
say that an average sentence of a bit over one and a half years, where the maximum is five, would seem to be on 
the low side.  It is significantly less than half of the maximum sentence that could be imposed. 

For serious assaults covered by section 318 the maximum sentence which can be imposed by a superior court is 
10 years.  The maximum sentence that has been imposed is six years, the minimum six months and the average 
is under two years in 23 cases dealt with over the period in which these figures were taken.  The maximum 
sentence of 10 years was first inserted into the Criminal Code in 1994, the section being first inserted in 1985.  It 
is a good law, and I am not saying that it should not have been inserted.  Notwithstanding that the maximum 
sentence for serious assaults has been 10 years from 1994, as I have said, the average sentence imposed is under 
two years in 23 cases dealt with.  The maximum under the code and what the courts are doing do not have a lot 
of relevance to each other.  I will apply the same basis to other matters that this Bill will amend -  

Mr McGinty:  Section 318 of the Criminal Code provides particular protection for taxi drivers.  What is it about 
them that warrants protection that should not then be extended to senior citizens?   

Mr PRINCE:  The code provides that a taxi driver is a person who is operating or in charge of a passenger 
vehicle.  I have no objection to the proposition that if someone has assaulted an elderly person - the age does not 
matter because some 60 year olds are robust and some are not - he should be given a much harsher penalty than 
if he had assaulted someone in the prime of life and more capable of resisting the assault.  The same proposition 
applies to a child and someone with a disability.  A person in his 30s may be disabled as a result of a stroke, 
multiple sclerosis or severe arthritis.  I am not talking about people in wheelchairs, but people who are less able 
to defend themselves than a robust, healthy individual.  Those factors should inform the court in imposing a 
higher sentence, particularly if the nature of the fragility is apparent.   

Mr Kobelke:  Does that lead you to extend or amend the application of this Bill, or to oppose it totally?   

Mr PRINCE:  I will be generous in assuming that the Opposition’s intention is to provide a greater deterrent to 
those who would attack older people because they are less able to defend themselves.  The same argument 
applies to a child or any other person in the gamut of human life who, for whatever reason, is less able than a 
robust person to defend himself.  A person with a disability - it may be an eyesight problem that does not 
otherwise prevent him leading a full life - arthritis or a variety -  

Mr Kobelke:  Where does that leave you in respect of this Bill?   

Mr PRINCE:  We should be telling the courts that, if they are dealing with an individual who has assaulted 
someone who has a degree of frailty, they should deal with that perpetrator far more harshly.  That would 
provide a degree of protection - insofar as we ever get protection using deterrents written into a sentencing 
regime - for those who are far more vulnerable.  The intent of this legislation is good, but it is drafted 
inappropriately because it singles out people over the age of 60 and no-one else, and that is unreasonable.   

Mr Kobelke:  Will the Government look to enhance or extend the application of this Bill?   

Mr PRINCE:  I have another 46 minutes in which to speak, so the member will have to bear with me. 

Section 393 refers to the “punishment of robbery”.  The punishment of robbery is interesting.  The code provides 
that - 

Any person who commits the crime of robbery is liable to imprisonment for 14 years. 

As far as I am aware, that penalty has not been changed for 20 years or longer.  The section also provides - 
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If the offender is in company with one or more other person or persons, or if at or immediately before or 
immediately after the time of the robbery, he wounds or uses any other personal violence to any person, 
he is liable to imprisonment for 20 years.  

Robbery at the lower end of the scale attracts a sentence of 14 years’ imprisonment, and robbery with an 
aggravating circumstance - namely, the use of violence or involving two or more people - attracts a sentence of 
20 years’ imprisonment.  Over 36 cases of robbery at the simple level, the maximum sentence imposed by the 
courts has been four years’ imprisonment, the minimum sentence has been six months’ imprisonment and the 
average has been just over two years’ imprisonment.  As far as I can recall, and looking at the footnotes to the 
section, the 1981 amendment is the most recent.  Notwithstanding that we have had that regime for about 20 
years, this is what the courts are doing.  The average sentence is the important issue, and it is just over two years’ 
imprisonment.  In 32 cases of aggravated robbery - that is, robbery in company, which attracts a maximum 
penalty of 20 years’ imprisonment - the maximum penalty imposed has been, again, four years’ imprisonment 
and the minimum has been imprisonment for one year.  The maximum penalty was last changed in 1992, when 
the Labor Party was in government; in other words, it has not been changed in recent times.  The courts can 
impose a very low average penalty - no doubt for all sorts of good reasons - notwithstanding that the Parliament 
set the bar at 20 years’ imprisonment a long time ago.  That average will be the punishment at which the court 
starts to determine a sentence.   

Mr Kobelke:  These are the arguments that have led the Government to oppose this Bill.   

Mr PRINCE:  I will talk about the matrix Bill in a while.   

Mr Kobelke:  So you are opposing this Bill.   

Mr PRINCE:  We can change the maximum sentence, but that will not change sentencing practices.  I said that 
in this House on Wednesday, 20 September during question time, and I produced a table, but my comments 
appear to have fallen on deaf ears.   

Mr Kobelke interjected. 

Mr PRINCE:  The member will have to wait to hear what the Government will do.   

Mr Kobelke interjected. 

The DEPUTY SPEAKER:  I formally call the member for Nollamara to order for the first time.   

Mr PRINCE:  Section 400 defines the expression “circumstances of aggravation”.  That is important because 
section 401 creates the offence of burglary and provides for a three-tier regime of seriousness.  Burglary is 
entering into or being in the place of another person without his consent with intent to commit an offence.  If that 
home invasion is committed in circumstances of aggravation, the maximum punishment is 20 years’ 
imprisonment, which is about the same as the penalty for drug trafficking.  The second tier of offence relates to a 
place that is ordinarily used for human habitation, but the offence was not committed in aggravated 
circumstances.  In that case, the penalty is 18 years’ imprisonment.  We are talking about places in which people 
live, whether it be a house, unit, caravan, car, tent or conveyance.  This is not limited only to a home.   

Mr Kobelke:  Are you going to use the last minute to explain this?   

Mr PRINCE:  I will continue my contribution next week. 

The third tier relates primarily to commercial premises - in other words, not places in which people live - and the 
penalty is imprisonment for 14 years.   

I wish we did not have these sitting hours on a Wednesday; I would much prefer the debate go for much longer.  

The maximum sentence imposed by the courts for burglary of commercial premises has been four years’ 
imprisonment, the minimum has been six months’ imprisonment and the average has been just under 21 months’ 
imprisonment.   

Debate adjourned, pursuant to standing orders.   

House adjourned at 7.00 pm 
__________  

 


